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United States Department of Agriculture

Research, Education and Economics

Agricultural Research Service

August 23, 2007

SUBJECT:   Acceptance of Outside Travel Funds Policy

            TO:  RLs, LAOs, Secretaries, Scientists, Midwest Area

      FROM:  Steven R. Shafer, Director, MWA

I have been asked by the REE Ethics Office to review with you the rules relating to accepting outside funds to support travel by ARS employees.  It is worth reviewing this carefully.  Please share it with your staff and make sure it is understood.  

Each May and November, Areas/offices are required to submit a record of outside funded travel.  This information is reviewed by the REE Ethics Office, USDA Office of Ethics and eventually the U.S. Office of Government Ethics.  It may interest you to know that the Department has received several media generated Freedom of Information Act (FOIA) requests regarding acceptance of in-kind travel by USDA agencies; ARS is the focus in the majority of these inquiries.

The best place to get a refresher on the relevant rules is: 

http://www.usda-ethics.net/rules/index.htm, in USDA Ethics Issuance 99-2, Acceptance of Travel Funds from Non-Federal Sources. 

There is also a great on-line training module available on this very subject:  http://www.usda-ethics.net/training/module_07/index.htm
I strongly recommend both Ethics Issuance 99-2 and the training module to all RLs, SYs, and those few other ARS employees who may occasionally have the opportunity for travel on outside funds.

In the view of the Ethics Office, the acceptance of travel in-kind should be an exception versus the rule.  The underlying principle is that if an employee’s participation warrants the expenditure of official time, it should also warrant the expenditure of travel funds.  

In fact, there are circumstances under which funds cannot be accepted at all.  Violations of the rules often occur because the term “meeting or similar function”, for which outside funds might be accepted, has been misinterpreted.  "Meeting or Similar Function" means “a conference, seminar, speaking engagement, symposium, training course, or similar off-site event.”

Travel that is NOT considered a “meeting or similar function” and thus CANNOT be supported with outside funds includes investigations, inspections, audits, site visits, or litigation.  These are not frequently an issue for ARS employees.  However, some others certainly are.  Outside support CANNOT be used for travel related to negotiations, vendor-provided training, long-term TDY, or other meetings held for the primary purpose of marketing a non-Federal source’s products.  

Several of these are very relevant to ARS employees:  

· Outside funds for long-term TDY.  In fact, the Ethics Office instructs us that it would not be appropriate for an agency to accept payment for travel that exceeds three weeks duration.

· Travel for which specific provisions are made within Cooperative Agreements.

· Travel funds are associated with Fellowships, unless those are included in a formal agreement. 
· Travel for “negotiations”.  Basically, a negotiation is a discussion intended to produce an agreement; interested parties agree upon courses of action or craft outcomes which serve mutual interests.  If an outside entity extends an invitation to an employee to visit their company to discuss possible future collaboration, i.e. agreements, acceptance of travel funds under this authority is not appropriate.
Another thing to keep in mind is that a Federal employee must not solicit the travel assistance.  In other words, you may not ask for it.  

Some ARS scientists serve as officers in organizations, and under these and certain other circumstances, they are offered in-kind travel support.  Examples of this are airplane tickets bought by others and sent to the Federal employee, or a hotel bill that is actually paid by someone else.  Here’s a scenario offered by the Ethics Office:

An ARS scientist serves as the President of the Entomological Society of America (ESA) as an outside activity.  The ESA is holding an annual conference and would like the ARS scientist to speak at the conference in his official capacity.  The Vice-President of the ESA sends a letter to the ARS scientist extending an invitation to him to speak on behalf of ARS and offers to pay travel in-kind.  The ARS scientist’s name is also included on the ESA letterhead as President.

Financial interests of the ESA are imputed to this ARS scientist who serves as an officer, prohibiting him from participating “personally and substantially” in an official capacity in any “particular matter” in which he has a financial interest.  An Agency should not accept travel funds in-kind for an employee’s travel if that employee serves as an officer in the sponsoring organization.  

Payment from any non-Federal source shall not be accepted if a determination is made that acceptance would cause the public, with knowledge of all the facts, to question the integrity of USDA programs or operations.

For your information, below is the original interim rule and comments regarding 31 U.S.C. §1353 =  41 CFR Parts 301-1 and 304-1.  This is the basis for our approach to acceptance of payment from a non-Federal source for travel expenses.

Ethics rules and their legal underpinnings are complex.  That’s why there is an REE Ethics Office.  There are two ways to stay on the right side of the law and the ethics rules and avoid trouble and embarrassment.  

The first is to become completely familiar with the laws, regulations, and ethics issuances.  

The other is simply don’t accept any outside travel support without getting explicit approval from the Area Office.  Associate Area Director Harry Danforth is our Designated Area Ethics Officer, and you should consult with him every time the possibility for outside travel support arises.  And that consultation must take place before you accept any offer. 
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Office of the Director, Midwest Area

1815 North University St.

Peoria, Illinois 61604

Phone: 309-681-6602 Fax: 309-681-6684

An Equal Opportunity Employer
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Federal Travel Regulation; Acceptance of Payment From a Non-Federal Source for
Travel Expenses

[FIR Interim Rule 4]
RIN 3090-AE19

37 FR 53283

November 9, 1992

ACTION: Interim rule with request for comments.

SUMMARY: This interim rule revises certain policy provisions of, and makes clarifying and editorial changes to, the
provisions of Interim Rule 3 published March 8, 1991, with request for comments. Interim Rule 3 implemented
legislation governing the acceptance of travel, subsistence, and related expenses from a non-Federal source. The
changes reflected in this Interim Rule 4 with request for comments are based on comtuents solicited and received
relative to Interim Rule 3.

DATES: This Interim Rule 4 is effective December 9, 1992, and applies to payments accepted on or after Decem ber 9,
1992, for travel performed on or after December 9, 1992. Comments are requested on part 304-1 only and must be

submitted by January 8, 1993

ADDRESSES: Send comments to the General Services Administration, 1tansportation Management Division (FBX),
Washington, DC 20406, telefax (703) 303-7946

FOR FURTHER INFORMATION CONTACT: Robert A. Clauson, Transportation Management Division (FBX),
Washington, DC 20406, telephone FIS or commercial (703) 305-5253.

TEXT: SUPPLEMENTARY INFORMATION: Section 302 of the Ethics Reform Act of 1989 (Pub L. 101-194,
November 30, 1989) amended title 31, United States Code, by adding a new section 1352 "Acceptance of travel and
1elated expenses from non-Federal sources." Pub L. 101-280, May 4, 1990, renumbered and amended various
provisions of section 1352, now designated as section 1353, and gives the Administrator of General Services, in
consultation with the Director of the Office of Government Ethics, authority to issue implementing 1egulations.

This Interim Rule 4 implements 3/ U S C. /353 and goveins the acceptance by an executive branch agency of
payment for travel, subsistence, and related expenses from a non-Federal source in comnection with the attendance of an
employee at certain meetings and similar functions. The rule also provides authority for an agency to accept payment in
connection with the attendance of an accompanying spouse in some circumstances. It modifies Interim Rule 3 with
request for comments published by the General Services Administration (GSA) on March 8, 1991 (56 FR 9878)

During the 60-day comment period provided for by Interim Rule 3, GSA received 22 responses from Government
agencies, a Federal employee union, a trade organization, and a public interest group (three of the responding agencies
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merely acknowledged publication of the regulation). GSA has carefully reviewed each submission Changes based on
comments received have been grouped by subject area and are discussed in the following general analysis
Authority to Accept Payments

Interim Rule 4 incorporates the provisions of Interim Rule 3 and provides agencies authority to accept payment
from a non-Federal source for travel, subsistence, and related expenses of an employee (and/or accompanying spouse)
attending a meeting or similar function Although there is no requirement that the non-Federal source offering the
payment be the sponsor of the event, it is expected that it will normaily be the non-Federal sponsor or co-sponsor of the
meeting or similar function that will be the source of payment, o1 at least a non-Federal source with an interest in the
event. Carried forward in § 304-1 4(c) of Interim Rule 4, however, is the provision that payments may be accepted
from a non-Federal source that does not have an interest in the subject matter of the meeting or similar function so long
as payment is provided in kind and consists of the types of services the non-Federal source generally provides; e g , ait
passenger fransportation services provided by a commercial aitling. Two agencies questioned the advisability or
necessity of including this provision. Since sources with no interest in the subject matter of an event will most often not
even know that the event has been planned, this provision may be little used GSA does not wish io preclude acceptance
of payment fiom a non-Federal source, however, just because the source is not sponsoring the meeting or otherwise
does not have a substantive interest in it Thus, an agency could for example, accept a hotel's offer of a free final night's
lodging for agency participants in connection with a four-day environmental conference jointly sponsored by the agency
and a public interest group

Additionaily, payment nst be in the form of a check or similar instrnument made payable to the agency, or
payment in kind Section 304-1 4(a) has been revised to clarify that payment acceptance is contingent on advance
issnance of a general (1ather than iterm-by-item) authorization to accept payment. Once an agency has authorized the
employee and/or spouse to receive payment on the agency's behalf, payment may be received for benefits not initially
offered by the non-Federal source. As a practical matter, payments in kind must be received on behalf of the agency by
the employee o1 spouse Thus, it is the traveler who receives the dinner, the seat on the airplane, or the hotel room on
behalf of the agency. Further, Interim Rule 4, like Interim Rule 3, requires that checks made payable to the agency and
received by the employee or spouse on behalf of the agency, must be submitted as soon as practicable for credit to the
agency appropriation applicable to such expenses. Neither an employee nor spouse is authorized to receive cash or a
check or similar instrument made payable to the traveler. --

Although general advance authorization is sufficient, an employee must still exercise care not to receive or utilize
benefits from the non-Federal source that cannot be accepted by the agency under section 1353 or by the employee
consistent with some other authority, such as the applicable standards of conduct regulation

One agency recommended that Intetim Rule 3 be modified to permit acceptance of payment in a situation where
advance approval of the payment is not possible, arguing that an employee's risk of personal liability for improper
acceptance would serve as a sufficient deterrent to prevent abuse. We were not persuaded that this change is watranted
While the requirement for advance approval may result in the agency having to expend funds that might otherwise have
been provided by a non-Federal source, the requirement for advance approval is consisient with the longstanding
practice of approving an employee's official fravel plans in advance. Moreover, there is less risk that an employee will
1eceive an improper payment on behalf of the agency if advance approval is required.

Relationship to Other Authovities

Section 304-1.8(a) of Interim Rule 3 was drafted to emphasize that 3/ U S C 1353 is authority for an agency to
accept payment for official travel and that it does not disturb authorities which authorize an employee to accept payment
from a non-Federal source for such travel Thus, notwithstanding the existence of section 1353, the Foreign Gifts and
Decorations Act (5 U/ S C 7342) will continue to provide authority for an employee to accept travel-related benefits
when the donor of the gift is a foreign government. Similatly, 5 /.S C 47717 will continue to authorize the acceptance
by an employee of payment for travel, subsistence, and other expenses incident to training or attendance at certain
meetings. On the other hand, § 1353 supersedes an agency's gift acceptance statute when an offered payment is for
travel to a meeting or similar function Section 304-1 2(a) has been amended to clarify that § 1353 does not authorize
acceptance of payment by an employee for personal use.

In response to several commenis, § 304-1.8(a) of Interim Rule 3 has been amended to clarify the relationship
between § 1353 and agency standards of conduct regufations. Agency standards of conduct regulations generally
prohibit an employee's acceptance of gifis from certain prohibited sources unless permitted by an exception. (The
executive branch-wide standards of conduct regulation established by the Office of Government Ethics (OGE) and
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recently published at 57 FR 35006, Aug. 7, 1992 (to be codified at 5 CFR part 2635), will supersede agency standards
of conduct regulations and will similaily restrict the acceptance by employees of gifts from a prohibited source ) The
revision to § 304-1.8(a) also is intended to make it clear that an agency's acceptance of payment under authority of §
1353 for the official travel of an employee to a meeting o1 similar function does not preclude the employee's acceptance
of other benefits offered in connection with attendance at that event, provided that the employee's acceptance is
consistent with the applicable standards of conduct regulation. Thus, for example, while a promotional calendar offered
to an employee by another participant is not a benefit that may be accepted by an agency under § 1353, the employee
who attends the event may be able to accept the calendar in his/her personal capacity under the applicable standards of
conduct regulation Moreover, while § 1353 may be used only in connection with a meeting or similar function that is
held away from the employee's official station, the applicable standards of conduct regulation may authorize an
employee to accept a gift of free attendance at certain events that are held locally, such as certain widely-attended

gatherings.

One agency suggested that Interim Rule 3 be modified to emphasize that § 1353 neither authorizes nor prohibits an
agency from accepting payment fiom a non-Federal source when the travel is partially or wholly for attendance at or
participation In an event other than a meeting or similar function. This suggestion was not adopted. When travel is
undertaken solely to attend an event other than a meeting or similar function, § 304-1 8(a) indicates that § 1353 is not
authority to accept payment and that it does not supersede any other available authority in those circumstances. When
travel is undertaken only in part to permit attendance at a meeting or similar function, § 304-1 8(a) already permits the
use of more than one authority to govern payment acceptance in the case of any given trip away from the traveler's
official station.

Prohibition on Solicitation

The prohibition on solicitation of payment from a non-Federal source for travel, subsistence, and related expenses
has been moved from the general policy section in § 304-1 3 to a separate paragraph (§ 304-1 2(b)) to emphasize that
an agency through its employee shall not under any circumstance solicit payment from a non-Federal source. Since even
mete mention of the authotity to accept payment from a non-Federal source to attend a meeting or similar function
could be interpreted as a solicitation of payment, the rule strictly prohibits an employee from mentioning the subject
priot to the receipt of an invitation There is no requirement that such an invitation be made formally in writing.
Additionally, to avoid complicating any discussions of a proposed event that is still in the planning stages and which
will be sponsored jointly by an agency and a non-Fedetal source, the provisions of Interim Rule 3 have been modified to
state in Interim Rule 4 that a non-Federal source may be advised of the authority provided by § 1353 in the course of
any discussions of an event to be sponsmed jointly by the agency and the non-Federal source
Definitions

Several comments focused on the definition of "meeting ot similar function” The term "meeting or similar
function” has been amended to apply only to events which are sponsoxed or cosponsored by a non-Federal source. Thus,
§ 1353 may not be used to accept payment from a non-Federal source in connection with an agency's own 4-day
- Regional Administratot's conference. One agency questioned why Interim Rule 3 did not permit use of § 1353 to accept
payment in connection with an event required to carry out an agency's statutory and regulatory functions. The agency
referred to its past practice of using the agency's statutory gift acceptance authority to accept funding in connection with
employee attendance at events related to the statutory and regulatory functions of the agency, provided no actual or
apparent conflict of interest resulted. Interim Rule 4 has no application with respect to an agency's use of its own gift
acceptance statute for travel to other than a meeting or similar function and continues to exclude events required to carry
out an agency's statutory and regulatory functions This is intended to minimize the perception that progiams and
services mandated as patt of an agency's mission would be made available only to those who could afford to pay. As a
user aid, we have provided additional examples to clarify that the term "statutory or regulatory functions" is intended to
encompass a broader variety of essential functions than those specific only to an agency with regulatory responsibilities

We also have added examples of common events that fall within the definition of "meeting or similar function"
These illustrations should serve to highlight the similarity of § 1353 to provisions in the applicable standards of
conduct regulation that may authorize an employee's acceptance of benefits at events that do not take place away from
the employee's official station. It is important to note that in order to be considered a meeting or similar function, an
employee's participation in a speaking engagement, gathering of mutual interest, or awards ceremony must not be
1equired to carry out the agency's statutory and regulatory functions In some cases, an agency may consider a particular
speech or type of speech (e g, training) to be essential to, and not merely in furtherance of, the agency's mission An
agency could, for example, have a specific statutory or regulatory mandate to educate a particular audience concerning
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an agency policy, program, or operation. Finally, the definition of the term "meeting or similar function" is not intended
to encompass long-term temporary duty or training travel. It is intended that agencies will determine, on an individual
case basis, the appropriate period for which travel payments may be accepted. As guidance in making such a
determination, it would not be appropriate for an agency to accept payment for travel that exceeds three weeks' duration,

The term "payment in kind" has been clarified to specifically reflect other benefits provided in lieu of funds paid to
an agency by check or similar instrument; for example, the waiver of a fee charged in connection with attendance at a

particular event.

Also, the definition of the term "non-Federal source" has been revised to clarify that it includes the government of
the District of Columbia,
Spousal Travel

Section 1353 specifically directs GSA to promulgate regulations that set the conditions under which an agency may
accept payment from a non-Federal source for travel, subsistence, and related expenses of a spouse attending a meeting
or similar function. As was made clear by the use of the word "accompanying” in § § 304-1.3 and 304-1 4 of Interim
Rule 3, the authority of § 1353 cannot be utilized to accept payment for a spouse's travel unless the spouse is traveling
to the same event as the employee. However, an agency's acceptance of payment in connection with an employee's
attendance at an event is not a condition precedent to its acceptance of payment in connection with the spouse's
attendance Thus, an agency that uses appropriated funds to pay for the employee's travel may accept payment from a
non-Federal source for the accompanying spouse's travel to the same event. Interim Rule 3 established a standard that
the accompanying spouse's presence at a meeting or similar function must support the mission of the employee's agency
or substantially assist the employee in carrying out official duties through atiendance at, or participation in, the meeting
or similar fimction. Interim Rule 4 retains this same standard in a modified format.

We have clarified the circumstances when acceptance of payment is permissible for an accompanying spouse by
creating a new paragraph (b) in § 304-1 3 that describes three conditions under which the spouse's attendance may be

determined fo be in the interest of the agency

First, incorporating the standard of Interim Rule 3, a spouse's attendance may be considered in the interest of the
agency if the presence of the spouse will support the mission of the agency or substantially assist the employee in
carrying out his’her official duties. The fact that an invitation has been extended to the spouse is not sufficient to
establish that this condition is met. Nor is the fact that others in attendance will be accompanied by their spouse
generally sufficient However, in particular circumstances, such as when attendance by a spouse is expected for reasons
of international protocol, the fact that others in attendance will be accompanied by spouses may be a'significant factor
in determining whether the standard is met Second, a spouse's attendance may be authorized if the spouse will attend an
awards ceremony ot other event described in § 304-12(c)(3). And third, the spouse’s attendance may be authorized if
the spouse will participate in substantive programs related to the agency's policies, programs, or operations For
example, in the case of an environmental conference attended by an employee with responsibility for national parks,
payment could be accepted for the accompanying spouse who will participate with other spouses in a seminar on
Volunteerism in National Parks
Conflict-of-Intevest Analysis

Section 304-1.2(b)(2) of Interim Rule 3 defined a "conflicting non-Federal source” as any source that "has interests
that may be substantially affected by the performance or nonperformance of the employee's duties”. In the case of a
conflicting non-Federal source, § 304-1.5 of Interim Rule 3 required that the authorized agency official determine that
"the agency's interest in the employee's  attendance at or participation in the event outweighs concern that the
acceptance of the payment may or may reasonably appear to influence impropetly the employee in the performance of
his/her official duties." The interim rule also provided guidance to authorized agency officials in making this
determination, listing factors to be considered such as "the nature and sensitivity of any pending matter affecting the
mnterests of the conflicting non-Federal source [and] the significance of the employee's role in any such matter. .. "

Section 1353 is silent concerning conflict-of-interest considerations The statute merely states that an agency "may
accept payment . . from non-Federal sources" and then includes a provision requiring the seminannual public
disclosure of the source of all payments accepted. While one association commented that reimbursement "does not
create any impression of improper influence" and "simply involves the reimbursement of expenses incurred by the
Government for benefits derived by the association and its membess,” several other comments recommended a
strengthening of the conflict-of-interest analysis required by Interim Rule 3 to minimize the potential for even the
appearance of conflict. One organization recommended the repeal of the underlying statute.
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Additionally, several comments argued that the conflict-of-interest standard adopted in Interim Rule 3 was
inconsistent with existing standards found elsewhere in Federal ethics law. Thus, for example, one agency argued that
(3SA should have adopted the statutory criteria for granting a waiver of /8 U/ S.C 208, the conflict-of-interest statute
that prohibits an employee from participating in particular matters in which he/she has a financial interest Another
agency suggested that the standard adopted was incongistent with the appearance of impropriety analysis it employs in
interpreting its own statutory gift acceptance authority Other comments stated that GSA had deviated from the
principles set forth in Executive Otder 12674, as amended, and current standards of conduct regulations applicable to

employee conduct.

In response to the concerns expressed about the standard adopted in Interim Rule 3, we have strengthened the
conflict-of-interest standard in § 304-1.5 by deleting what had been characterized as Interim Rule 3's "balancing test "
The section apparently had the unintended effect of implying that payments might be accepted even if the presence of
an actual conflict-of-interest or an appearance of impropriety. While the standard included in Interim Rule 3 was
intended to offer agencies some flexibility in determining whether to accept payments from a non-Federal source, it was
not anticipated that the standard would be applied unreasonably, such as to permit acceptance from a party to a mattex
pending before the employee for decision.

In revising § 304-1 5, we considered a number of options. Consistent with our obligation to interpret the
underlying statute in a manmer that effectuates its intent, we did not amend the rules to prohibit acceptance of payment
from a "prohibited source," as suggested by at least one comment. The term "prohibited source” is commonly used to
describe those persons or entities from whom an employee may not accept gifis under the applicable standards of
conduct reguiation. It is a broad term that encompasses any person regulated by, or doing or secking to do business
with, an agency. In the case of official travel that the agency determines to be in furtherance of its mission, we do not
believe that acceptance of payment should be precluded solely on the basis that the non-Federal source seeks official
action on some matter from someone at the agency. Thus, in connection with an Army Assistant Secretary's speech on
the topic of reductions in force, given at an Army contractors’ convention, we do not believe that the agency's
acceptance of payment from the contractor should be plecluded solely because the non-Federal source happens to have
a contract with some component of the Army.

The term ' pIO]llblted source" also encompasses any person who hag interests that may be substantially affected by
the performance or nonperformance of the employee's official duties This standard was used in Interim Rule 3 as the
definition of "conflicting non-Federal source " We considered whether to tmpose a flat ban on the acceptance of
payment for travel, subsistence, and related expenses from entities substantiaily affected by the performance or
nonperformance of a particular employee's duties. We concluded that this would be an unreasonable regulatory
limitation in view of the statute's clear intent to permit agencies with tight iravel budgets to benefit from travel expenses
payments donated from outside sources. It goes without saying that a private group most often will wish to invite a
Federal speaker who is knowledgeable about the Federal programs or operations that affect that particular group.
Correspondingly, employees with an interest in a private group’s subject matter -- whether presented in a conference,
seminar, or training course -- will often have duties that impact in some way on the event's sponsor{s) or other non-
Federal participant(s). Since it likely would be very difficult to determine in such cases whether the impact would be
"substantial," the conflict-of-interest standard was amended.

Section 304-1.5, as revised, requires that an authorized agency official undertake a conflict-of-interest analysis in
all cases Before payment may be accepted fiom a non-Federal source under the authority of Interim Rule 4, the
authorized agency official must consider the circumstances and make a determination that the acceptance of payment
would not cause a reasonable person with knowledge of all facts relevant to a particular case to question the integrity of
agency programs or operations if payment is accepted from the non-Federal source. Interim Rule 4 lists a number of
factors which, together with any other relevant considerations, should guide the authorized agency official in making
this determination on a case-by-case basis The factors include the nature of the employee's official duties, whether they
impact on the non-Federal source offering payment, and the purpose of the meeting or similar function We deleted one
of the facters that had been listed in Interim Rule 3 to remove any implication that the importance of an event can
overtide an appearance of impropriety

While we did not impose a flat ban on the acceptance of payment from certain categories of donors, we recognize
that the acceptance of payment from a non-Federal source in certain circumstances can give rise to an appeaiance of
impropriety Questions concerning the integrity of an agency's programs may arise, for example, if the circumstances
make it appear that it is the donor's intent to influence the employee or agency in future actions or to reward the
employee for past actions Moreover, regardless of the donor's apparent intent, the facts surrounding an offer of
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payment for travel expenses might give rise to an appearance that the offer will improperly influence an employee in the
performance of his/her official duties or otherwise affect the integrity of the agency's programs

In the case of the Army Assistant Secretary, the anthorized agency official would be expected fo advise against
acceptance of payment from the company if the Assistant Secretary was then serving as the source selection official for
a procurermnent involving that contractor as a competitor. This would be true even if the contractors' convention was
viewed by the Army as an excellent forum at which to speak about the upcoming reductions in force On the other hand,
it might be appropriate for the National Institutes of Health to accept a large pharmaceutical association’s offer to fund a
scientist's trip to a conference on AIDS even if the scientist was at the time performing experiments in relation to a
promising new hypertension drug developed by a company that belongs to the association. Similaily, acceptance of
payment from a trucking industry association might be authorized in the case of a Department of Transportation
attorney who is asked to address the association concerning the interpretation of a regulation that he/she drafted and that

is applicable to the entire industry

The considerations enumerated in § 304-1 5 are not intended to be used to condone acceptance of payment where
an appearance of impropriety is present. Rather, they are a guide to assist authorized agency officials in avoiding the
acceptance of payment in circumstances that might lead a reasonable person to question the integrity of the agency's
programs or opetrations

New § 304-1.5(b) permits an authorized agency official to qualify acceptance of the offered payment by, for
example, authorizing attendance at only a portion of the event or limiting the type or character of benefits that may be
accepted. While § 304-1.5(a)(6) permits an authorized official to consider the value and character of offered travel
benefits when determining whether to accept the payment in the first instance, patagraph (b) of the section permits
acceptance to be qualified when deemed necessary to address appearance of impropriety concerns. Payment accepted
under § 1353 is accepted by the agency to facilitate the accomplishment of its mission, not for personal benefit of the
employee. On the other hand, in considering any qualified acceptance of travel benefits under paragzaph (b}, an
anthorized agency official should consider whether the limitation will be detrimental to the agency's interest by unduly
testricting the Federal employee from participating in the event on the same basis as other participants
Expenses Authorized to Be Accepted by an Agency

Section 304-1 2(b)(8) of Interim Rule 3 defined the travel, subsistence, and related expenses that may be accepted
by an agency under § 1353. That definition indicated that agencies may accept the types of expenses that are payable
under the Federal Travel Regulation (FTR), 41 CFR chapter 301, or under analogous provisions of chapter 100 of
Volume 6 of the Foreign Affairs Manual (6 FAM 100) or Volume 1 of the Joint Federal Travel Regulations (TFTR), as
well as conference o1 training fees, This definition is now set forth in § 304-1.2(c)(7).

In addition to the types of expenses payable under the applicable travel regulation, the definition of travel,
subsistence, and related expenses includes benefits which cannot be paid under the applicable travel regulation and
which are provided in kind and made available by the sponsor to all attendees incident to and for use at the meeting or
similar function. Provided that the authorized official has determined that the sponsor(s} is a non-Federal source from
which payment may be accepted, this permits the employee or spouse to receive benefits made available to all attendees
by the sponsor(s), even though the benefit may not have been provided, for example, as part of the conference or
training fee. Thus, this authority would permit an employee or spouse to enjoy a dinner dance available to zll attendees
hosted by the sponsor(s) in connection with the meeting or similar function, but would not permiit the employee to
accept for use at a later date, two tickets to a professional baseball game even if the two tickets were given to all other
participants. Moreover, if the dinner dance were hosted by someone other than the sponsor(s), the evening's
entertainment could not be accepted under § 1353,

One agency posed questions intended to hightight the difficulty of applying the standard permitting the acceptance
of certain benefits if provided incident to and for use at the meeting or similar function Thus, the commenting agency
asked if it would be an appropriate travelrelated expense if as part of the course agenda, participants of the meeting
attenided a buffet dinner while watching an NEL Playoff Game from a private skybox facility. The agency then asked
whether it would make any difference if the course agenda called for a lecture to be delivered by an industry

representative

The provision in question was designed to allow Federal employees to participate fully in an event on the same
basis as other participants. To the extent that the comment expresses concern that an employee might be treated to a
vacation-like course of study, it should be noted that the regulation has built-in protection against such misuse of the
authority to accept payment for travel expenses. A travel order should not be issued under the applicable travel
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regulations, and consequently, payment should not be accepted unless the travel will finther the agency's mission.
Agencies have discretion in assigning an employee to attend an outside course and would be expected to review the
course agenda before making such an assignment. Moreover, an agency is free to authorize an employee's attendance at
only those parts of a meeting or similtar function that serve the interest of the agency Finally, nothing in Interim Rule 4
requires an agency to utilize the authority granted by Congress in 37 U S C 13353 to accept payment from a non-Federal
source. Use of the authority is at the agency's discretion.

To further ensure that an employee may fully participate in those portions of an event he/she is authorized to attend,
§ 304-1.6 provides that payments accepted under authority of § 1353 are not subject to the maximum rates or
transpoitation class of service limitations otherwise prescribed in the FTR or the JFTR when full payment is made by
the non-Federal source for one ot more types of the travel expenses. This permits the agency to accept a check from a
non-Federal source to cover the cost of a room at a hotel, even though the cost exceeds the lodging portion of the
otherwise applicable maximum per diem rate. Similatly, the agency may accept that same night's lodging if provided for
the employee in kind As clarified in Interim Rule 4, the agency also may accept payment for premium-class air
transportation even when the employee otherwise would not be authorized to fly premium class However, an agency
may not accept payment in excess of applicable maximum per diem or actual subsistence expense rates, or
transportation class of service limitations, unless the accommodation or other benefit is comparable in value to that
offered to, or purchased by, other similarly situated individuals attending the meeting or similar function

Section 304-1 3 has been revised to indicate that the authority to accept payments in excess of otherwise applicable
maximum per diem or actual subsistence expense 1ates applies only with respect to those prescribed in the FIR for the
continental United States and to those prescribed by the Secretary of Defense for nonforeign areas; the authority does
- not apply with respect to maximum per diem rates established by the Secretary of State for foreign areas Similarly, §
304-1 3 reflects that the authority to accept payments in excess of transportation class of service Hmitations applies only
- with respect to those prescribed in the FTR or the TFIR, not to those prescribed in 6 FAM 100
Reimbursement Procedures

Interim Rule 3 provided authority for an agency to reimburse an employee and/or accompanying spouse an amount
exceeding that payable under the applicable travel regulation when a non-Federal source provides full payment in
excess of the regulatory limitation for a given type of tiavel expense. Section 304-1.6 has been revised to clarify that
this authority applies only to maximum per diem or actual subsistence expense rates prescribed in 41 CFR chapter 301
or Civilian Personnel Per Diem Bulletins issued by the Department of Defense (DOD), and to transportation class of
service limitations prescribed in 41 CFR chapter 301 or the JFTR. Regulatory limitations still prevail when partial or no
payment is made for a particular type of travel expense.

Several agencies expressed concern about travel expense reimbursement in an instance when a non-Federal source
does not make the promised payment and the agency (based on an offer of payment from the non-Federal source)
authorized travel, and the employee and/or the accompanying spouse incuried travel expenses, in excess of regulatory
limitations. Interim Rule 4, therefore, contains an added provision in § 304-1.6 to indicate that in an ingtance involving
full payment of a particular type of expense in excess of the regulatory limitation, the agency should (as opposed to
shall) require payment in advance of the travel.

This provision constitutes practical advice to the agency since the agency will be obligated to reimburse the
employee up to the maximum level provided in the applicable travel regulation without regard to whether the non-
Federal source ultimately sends a check to the agency. A practice of obtaining advance payment also protects the
employee who might otherwise pay or charge amounts exceeding the applicable maximum only to discover that the
Government is not authotized to provide reimbursement for the full amount of the expenditure when the non-Federal

source does not provide fill payment to the agency

Section 304-1.7 has been revised to reflect that the authority to exceed maximum per diem and actual subsistence
expense 1ates applies only to those prescribed in 41 CER chapter 301 or Civilian Personnel Per Diem Bulleting issued
by DOD; the authority to exceed transportation class of service limitations applies only to those prescribed in 41 CFR
chapter 301 or the JFIR. Additionally, a new subparagraph (e) has been added to § 304-1.3 to indicate that when it is
known in advance of travel that a non-Federal source will make partial payment to cover some but not all of the
subsistence expenses that are expected to be incurred, the agency should authorize a reduced per diem rate that is
commensurate with the employee's (and/or accompanying spouse's, when applicable) anticipated remaining subsistence
expense levels. For example, when a non-Federal source agrees to pay $40 to an agency for an employee's dinner, the
employee will itemize the expense on the voucher and be reimbursed separately for the $40 meal. Since the employee
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otherwise would be entitled to a flat rate M&IE allowance, the agency shouid, in such a circumstance, set a reduced pex
diem rate to cover the remaining subsistence expenses (i.e., breakfast, lunch, and incidental expenses) expected to be

incured by the employee

One agency asserted that reimbursement to an employee's spouse should be limited to the amount received from the
non-Federal source when that amount is lower than the amount normally reimbursable under the applicable travel
regulation since most agencies do not have funds which may be expended for spousal travel. It is important to note that
§ 304-1 4 requires spousal travel to be under an official travel authorization. Thus, the recommendation was not
adopted The fact that issuance of a travel authorization for the spouse will obligate the agency to reimburse expenses in
accordance with the applicable travel regulation should be taken into account in determining whether to issue the travel
authorization and to accept payment for spousal travel.

Reporting Requirements

Interim Rule 4 modifies Interim Rule 3 by: incorporating an expanded list of specific data elements that must be
semiannually reported to OGE in regard to agency acceptance of payment for travel, subsistence, and related expenses
from a nen-Federal source; clarifying that reports are to be based on when payment is received rather than when travel
is performed; establishing criteria for determining the value of an in-kind payment; and explaining the rules for public
disclosure of information

Interim Rule 4 also stresses that only agencies may accept and report payments, and that negative reports are
required. Although individual employees have no duty to report acceptance of payment under this authority, the
authority does not relieve an employee of the duty to 1eport acceptance of payment under other authorities

Interim Rule 3 explained that the $250 reporting threshold would be met when the total of payments received from
non-Federal sources per employee and/or spouse exceeds that amount with respect to attendance at a particular event. If
an agency were to accept six $50 payments in connection with the attendance of six employees at a single function, the
reporting threshold would not be met. However, if an agency were to accept payments of $150 for an employee and
$150 for that employee's spouse in connection with one function, the threshold would be met. One agency, expressing
some confusion about this per event reporting thresheld, posed the example of payment fiom a non-Federal source fot
the cost of airline tickets covering both legs of a two-leg trip In applying this threshold, the agency should consider the
meeting or similar function as the event. Thus, the threshold would be met as soon as $250 in benefits is accepted,
whether for one or both legs of the trip

Section 304-1 9(a) of Interim Rule 3 specified the information to be included in the report. One agency commented
that it would be very usefui if a sample reporting form could be incorporated into the regulation as it is not clear how
much detail is required. While GSA and OGE have discussed the format of a reporting form and have distributed an
early woiking draft to assist agencies in submitting semiannual reports that meet the requirements of Interim Rule 3, no
official form has yet been approved. To facilitate uniform reporting in the absence of a form, § 304-1 9(a)(2) of Interim
Rule 4 specifies the order in which the required information must be submitted.

In response to several comments, revised § 304-1 9(a) also more clearly identifies the information that must be
reported In this regard, we considered comments from three agencies recommending that GSA permit the reporting of
estimated 1ather than actual amounts accepted In the case of payment provided other than in kind, Interim Rule 4
continues to require a report of the actual amount accepted As specified in § 304-1 9(a)(2)(vi}, for each meeting or
similar function an agency must itemize all benefits accepted and report the amount of the payment for each. This
section further provides, however, that "benefits accepted as part of a conference or training fee need not be reported
separately " Consequently, in the case of an agency that accepts the waiver of a training fee entitling an employee to
training materials and a lunch, the agency need only report acceptance of the fee and its value The lunch and training
materials need not be separately itemized. Section 304-1 9(a)(2)(vii) requires an agency to report the total amount of
payments accepted in connection with a particular event, specifying separately the total of payments received by check
or similar instrument and the total value of payments provided in kind.

Section 304-1.9(a)(3) describes the proper method of valuing benefits provided in kind. In the case of a conference,
training, or similar fee, an agency is to report the amount charged other participants. In the case of transportation or
lodging, the agency is to report the actual cost to the non-Federal source or to indicate the rate that would have been
charged a similar non-Federal source for a similar benefit at the time the benefit was provided, The value of meals o
other benefits, when not provided incident to transportation, lodging, or a fee, is to be reported by indicating the cost to
the non-Federal source, or by supplying a reasonable approximation of the market value of the benefit The option to
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report an approximate value with respect to meals should alleviate the burden on an agency that otherwise would, as one
agency noted, have to expend considerable resources attempting to define the actual cost.

Section 1353 requires the public disclosure of agency reports. Interim Rule 3 implemented these provisions without
exception. Certain agencies, however, have expressed concern that agencies not be required to disclose information that
is protected by statute from disclosure One of these comments suggested that the head of each agency be authorized to
withhold information otherwise required to be reported when the head of the agency (or his’her designee) deternmnes
that disclosure reasonably could be expected to jeopardize the national security. While we did not authorize agency
heads to make this determination, we have provided in § 304-1.9(a)(6) that "[t]o the extent that information is protected
from disclosure by statute, an agency is not required to furnish information otherwise required to be reported.” As
finther set forth in this section, protected information is required to be made available to OGE "for review by properly
cleared OGE personnel " While affected agencies should prepare the reports required by § 304-1.9(a), they should
retain these reports for examination at the request of the Director of OGE

One agency recommended the insertion of language that would call for the periodic audit of an agency's reports
furnished under § 1353 The comment suggested that this review should be undertaken by the agency's Inspector
General While we did not incorporate into Interim Rule 4 a provision relative to audits, we do expect that OGE will
review agency implementation of this part in connection with the review of agency ethics programs it performs pursuant
to the Ethics in Government Act of 1978, as amended (see 5 CFR pait 2638)

Finally, there have been several inquiries concerning whether an agency is compelled to accept payment from a
non-Federal source as specified in this rule. It is important to note that this rule merely provides authority for an agency
to accept payment; it does not in any way direct the acceptance of such payment. Agencies that decide to use the
payment acceptance authority must internally implement procedures that suit the agency's mission and are in
accordance with the provisions of this rule.

GSA has determined that this rule is not a major rule for the purposes of Executive Order 12291 of February 17,
1981, because it is not likely to result in an annnal effect on the economy of $100 million or more; a major increase in
costs to consumers or others; or significant adverse effects GSA has based all administrative decisions underlying this
rule en adequate information concerning the need for and consequences of this rule; has determined that the potential
benefits to society from this rule outweigh the potential costs and has maximized the net benefits; and has chosen the

alternative approach involving the least net cost to society.
List of Subjects in 41 CFR Parts 301-1 and 304-1

Government employees, Iravel and transportation expenses

For the reasons set out in the preamble, 41 CFR parts 301-1 and 304-1 are amended as follows:
PART 301-1 — APPLICABILITY AND GENERAL RULES

1. The authority citation for part 301-1 continues to read as follows:

Authority: § US C §701-5709; 31 US C 1353, 40 US.C 486(c), and E Q. 11609, 36 FR 13747, 3 CFR, 1971-
1975 Comp , p 386

Subpart A -- Authority, Applicability, and General Rules
2 Section 301-1 2 is amended by revising paragiaph (c) to read as follows:
§ 301-12 Applicability.

YT
{(c) To the extent the Government has received payment, as defined in § 304-1.2(0) of this subtitle, and except as
provided in § 304-1 7 of this subitle, acceptance of such payment for, and reimbursement by an agency to, an
ernployee (and/or the accormpanying spouse of such employee when applicable) under part 304-1 of this subtitle are not
subject to the maximum rates or ransportation class of service limitations prescribed in this chapter for reimbursable

travel expenses.
* ok ok ok

3 Part 304-1 is revised to read as follows:







